Decision PPI Oct - 001

Case Type:

Alleged unfair dismissal (argument regular employment)
Contract type(s): 
POEA (Older version prior to June 5th 2002)

Case Name:

Baltazar B. Cosido vs. Teekay Shipping Phils
Court Reference :
NLRC (M) 02-02-0441-00
Seafarer:

Male (50)

Rank:
Radio Officer
Type of vessel: 
Tanker 

Flag: Liberia

GRT:


52,7817





Defense Counsel:

Soo, Guteriez, Leogardo & Lee 

Decision Rendered by:
National Labour Relations Commission (NLRC)

Brief Synopsis of the case.
This was a case brought about by the seafarers counsel to attempt to contest the Supreme Court ruling on the employment of Filipino seafarers as found under the Millares case.
PPI note: the seafarer was employed under a straight Philippines Overseas Employment Administration (POEA) contract, an old version prior to current contract which is effective from June 5th 2002.

Seafarer had served on board the owner’s vessels under a  separate contract for each tour of duty over a period of ten (10) years, covering nine (9) vessels as a Radio Officer from July 1989 to April 1999
In the eleventh year (11) he was deployed as an Administrative Assistant, June 1999 to April 2000
It was after this last contract when the seafarer had completed his tour of duty and signed off for completion of contract that the company informed him that “he could no longer be re-hired in any other vessel as Radio Officer”.
PPI Comment; Some readers may be unaware that with the advent of GMDSS (Global Maritime Distress and Safety System) and the with drawl of Morse code that the position of Radio Officers on board international vessels was phased out. Some retrained to become deck officers or electro technicians. 
In December 2001 several seafarers who were trained Radio Officers wished to file a consolidated case to attempt to recover separation benefits, however there was no legal basis for a “Class Action” and therefore several individual cases were filed by the same claimant’s lawyer
The seaman then filed a complaint with the NLRC alleging that because he is a regular employee, the failure of Respondents to redeploy him without due process and valid cause constituted his illegal dismissal. For this he claimed he should be paid separation pay of USD 16,720 representing his combined salary, tanker allowance and fixed overtime pay USD 1,520.00 multiplied by eleven (11) years of service, plus damages and attorneys fees.

Respondents denied the claim on regularization they pointed out that the Supreme Court decision in 2000 on the case of Millares and Lagda vs. NLRC (GR No 110524, 14th March 2001) on which complainant is relying “has not yet attained finality” because of pending motion for reconsideration. That OFW’s (Overseas Filipino Worker’s) including seafarers are contract workers and pointed out that “It is the Philippine Government itself that adopted a standard format for service agreement on the POEA Standard Employment Contract for the strict and faithful compliance of both parties (the employers and seafarers) and verified and approved each and every overseas Filipino shipboard employment contract entered into by both parties.

Ruling

Complainant is a contract worker by virtue of the employment contracts with fixed and clear terms which he entered into with Respondents in his eleven (11) years of service with the latter. This is the ruling in the latest 2002 decision of the Supreme Court involving the same Millares case. 
On March 14 2000 (GR No 110524) the Supreme Court indeed ruled on the regular employment of seafarers who have served their employment for 20+ years. The decision applied Art. 280 of the Labour Code, as Complainant is doing.

On July 29, 2002, the same decision was modified after the Supreme Court took cognizance of Respondents Second Motion for Reconsideration, as well as a Motion for Reconsideration of an Intervenor FAME (Filipino Association for Mariners Employment). The decision was modified, Undeniably, this circumstance of continuous re-hiring was dictated by practical considerations that experienced crew members are more preferred. Petitioners were only given priority or preference because of their experience and qualifications but this does not detract the fact that petitioners are contractual employees. They can not be considered regular employees.

From all the foregoing we hereby state that petitioners are not considered regular or permanent employees under Article 280 of the Labour Code. Petitioners employment have automatically ceased upon the expiration of their contract of enlistment (COE). Since there was no dismissal to speak of, it follows that petitioners are not entitled to reinstatement or payment of separation pay or back wages, as provided by law.

The decision of the Supreme Court in Millares case constitute stare decisis (law of the case) with respect to the employment status of seafarers. Complainants claim therefore that he is a regular employee of Respondents has to be dismissed, as his claim also for illegal dismissal, it being without basis. Wherefore premises considered, this case is hereby DISMISSED for lack of merit .

So ordered

Quezon City, Philippines, August 27th, 2004.

PPI Notes;

The decision is well received, the phasing out of Radio Officers was promulgated for many years by the international maritime industry and all Radio Officers were well aware of the consequences of the incoming legislation (GMDSS). Many accepted the change and commenced retraining for other positions to continue a sea carrier, others came ashore.   
